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EnforsibilityofCollectiveagreementinalabourlawhassparkedalotof

argurementsonwhetherornotcollectiveagreementisenforceable.

Accordingtosection48oftheTradeDisputesActcollectiveagreementisany

agreementinwritingforthesettlementofdisputesandrelatingtotermsof

employmentandphysicalconditionsofworkconcludedbetween1.anemployer,a

groupororganisationsrepresentingworkersorthedulyappointedrepresentativeof

anybodyofworkers,ontheonehand;and2.oneormoretradeunionsor

organisationsrepresentingworkers,ordulyappointedrepresentativeofanybodyof

workers,ontheotherhand

Thequestionofthevalidityofcollectiveagreementinthecourtoflawhasbeen

raisedinsomanmycase.Howeveratcommonlawtheyarenotbinding.Some

statuteshoweverregardcollectiveagreementwhichcanmakethem somewhat

enforeceable.Insection3oftheTradesDisputesACT,makesatanobligationfor

collectiveagreementtobedepositedtohim whereatradesispurearisesandanyone

whofailtodeposit3copiesshallbefuiltyofanoffenceandthetermsofthe

collectiveagreementarebindingonthepartiesandifapartydoesnotcmplywiththe

termsisalsoguiltyofanotheroffense(section4).thismeansthattheprovisionsof

acollectiveagreementisbindingonpartiesespeciallyinsettlementoftrade

disputes.

AlsotheNationalindustrialcourthasthejurisdictiontointerpretecollective

agreementsinsection21(1)ofthetradesdisputesact.Section7(1)(c)oftheNIC

ActandSection254CoftheConstitutionFRNprovidesthattheinterpretationmade

bythecourtbecomesbindingontheparties.Thisalsomeansthatthenational

industrialcourtrecognizesthedocumentanditcanberegardedincourtbutonlyby

thepartiesinvolved.

Collectiveagreementfacessom/eproblemsincontractlawduetoprivityofr

contractwhichsaysthatanonpartyofacontractcannotsueoorgetyoivoledinthe

contact.InthecaseofUnionBankofNigeriaLtdv.EdetPlaintiffwasemployedby

thefirstdefendantasaclerkinitsbranchoffice,overtheyearsgottothepositionof

gradeAsignatorywhichentitledhertousehersignaturesondrafts.Therespondent

displayedalertnesstothwartanattempttofraudulentlywithdrawandamountof

3,300from asavingsaccount.Therespondentwashoweverqueriedforbeing

involveinanirregularforeignexchangetransaction.appellantsreliedonthe



conditionsinbookletsadmitExh.13titledRecognitionandProceduralagreement

andmainagreementbetweentheNigerianemployersassociationofbanks,

insuranceandalliedinstitutionandtheassociationofseniorstaffofbanks

insuranceandfinancialinstitutionasthatwhichgovernedandregulatedher

conditionofservicewiththefistappellant.Thecourtheldthatgenerallyacontract

cannotbeenforcedbyapersonwhoisnotapartytoitevenifitwasmadeforhis/

herbenefit.Andbasicallyitistheserviceagreementandtheconditionofservice

thatregulatestherelationshipbetweenemployerandemployee.Thiscaseshows

thatincontract,sometimesdoctrineofprivitycanbeatthevalidityofacollective

agreement.

Itcanbearguredindefensethatthetradeunionservedasaagentoftheemployees

whichcamnmakethecourtconsidertheointentionoftheemployertobebinding

intothecontract.InBatisenv.JohnHolt&CoBATISENwhowasanemployeeof

johnholt&coltdwasdismissedbasedontheprovisionsofacollectiveagreement

whichwasoperativeastooneofwrittendocumentsregulatingthecontractof

employmentbetweentheemployerandtoemployee,duringtrialBATISENreliedona

sectionoftheagreementwhichentitleshim toremediesanddamages,theemployer

(johnholt&co)objectedtothissectionofthecollectiveagreement.Thecourtheld

thatifpartiesinanemploymentcontractworkinaccordancetoacollective

agreementtheworkerisentitledtoremediesundersuchcollectiveagreement.This

istosaythatcollectiveargreementcanbeenforceableifitregardstonecessary

benefitstotheemployee.Thisshowsthatinalongruncollectiveagreementcanbe

enforcibleinthecourtasseeninBatisenv.JohnHolt&Co

InthequestioncaseofTUWOINandAssociationofOilcompaniesinNigeriathst

provovidedthatallworkersbeprovidesecuirityallowanceintheviewoftherampant

kidnappingofoilworkers.Thisisabenefitialagreementbecauseitprovidesfor

safetyoftheemployeeswhichisthedutyoftheemployer.

Madam AjacanvalidlysueOgunpaoilcompanyonthebasisofcollective

agreementbecauseitisbackedbystatutesanditistheemployersdutytoprovide

protectivemeasuresforthisworkersandwiththerampantkidnappingwhich

endagestheworker.Thetradeunionservesasanagentoftheworkerandthelaw

backsupunionstobeabletoregulateandnegotiateworkingconditions(section2

oftradeunionact)whichmakesitlegalfortheuniontostepintoprotectitsmember

byagreeingtoamoreprotectiveworkingconditionwhichisthesecurityallowance.

AlsoasseeninBatisenv.JohnHolt&Cothecourtrecognizesandregardsthe

collectiveagreementbecauseitwasfprthebenefitoftheworkerandinthiscase,

Madam AjaneedstheSecurityallowanceforhersafetybenefitswhichleadstomy

Nanswe:madam AJacanproduceasolidagreementinthecourtoflawonthe

validityofthiscollectiveagreement.

Inconclusion,collectiveagreementarevaliddocumentsthatisrecognizesthcourts

andbackedbystatutessoitcanbeenforceable.Illadvisethatinfutureorinanyrise



ofcollectiveagreementCollectiveagreementsortermsshouldbeincorporatedby

referenceorexpresslyinthecontractofemploymentoftheemployees.

ANSWER2

Vicariousliabilityisacomplexissueinindustrialdisputes.Itisgoodtoknowthat

vicariousliabilityisnotatradesdispute.Vicariousliability inlabourlaw, isa

doctrine thatimposesstrict liability onemployersforthewrongdoingsoftheiremployeesit

alsomeansthatanemployerwillbeheld liable foranytortcommittedwhileanemployeeis

conductingtheirduties.theSupremeCourtheldthatiyereVBendelFeedandFlourMill

Limited(2008)hegeneralprincipleisthatanemployerisliableforthewrongfulactsofhis

employeeauthorisedbyhim orforwrongfulmodesofdoingauthorisedacts,iftheactisone

whichiflawfulwillfallwithinthescopeoftheemployee’semploymentasbeingreasonably

necessaryforthedischargeofhisdutiesorthepreservationoftheemployersinterestsor

property.

Whetherornotanemployeecanbeliablefortheactcanbedetertimedbysomefactorsand

someofwhichinclude;Anemployer-employeerelationship,theemployer’sliabilityis

derivativeoftheprimaryliabilityoftheworker.Hencetheliabilityoftheworkermustfirstbe

establishedheactmusthavebeenauthorisedbytheemployer,theactisnecessaryforthe

dischargeofemployeesduties,sothatevenifdoneinawrongfulmanner,itwouldhave

fallenwithinthescopeofauthorityoftheworkerandtheacteventhoughdoneinawrongful

manner,iscapableofbeingratifiedorwasratifiedbytheemployer.Thelevelofcontroland

thelevelofeconomicrealityaretwoyteststakentoconsiderwhethertheemployerisliable.

Thetestofcontrolistocheckwhetherthreemployercancontrolthebehaviourofthe

employee,thistestcanleadtosomecomplexitiesincaseswheretheworkerhastwo

employersasseeninHawleyvLuminarLeisureLtd[2006]CA,adoorstewardhiredtokeep

theorderatanightclub,hewasassaultedwhichcausedseriousbraindamage.TheClubdid

nothiretheirdoorstaffdirectlybutcontractedwithASESecurityservices.Thequestionfor

theCourtwaswhetherthedoorstewardwastheemployeeofthenightclubforwhom he

workeddailyorASEwithwhom heandthenightclubcontracteddirectly.Thecourtthen

usedthecontroltestbyconsideringwhowasentitledandabletocontrolthedoorsteward’s

actwhichcouldhavepreventedtheassault.itwasheldthattheownerofthenightclubwas

whichmadehim vicariouslyliable.

TheeconomictestwasintroducedintheEnglishcase;MarketInvestigationsvMinisterof

SocialSecuritytherearefactorswhichcanbeimportante.gwhetherthemanperforming

theservicesprovideshisownequipment,whetherhehireshisownhelpers,degreeof

financialriskhetakes,degreeofresponsibilityforinvestmentandmanagementhehas,and

whetherandhowfarhehasanopportunityofprofitingfrom soundmanagementinthe

performanceofhistask.Thisprovesthatforanemployertobeliablethes3equestionsmust

beansweredandifheiseconomicallyreliableheisliablie

Incasesrelatingtocrime,iytisimportanttonotethatapersoncannotbemadeliableforthe

crimeofanotherandAmasterisnotliableforthecrimeofhisworkerexcepttheservant



committedthecrimeintheexecutionofordersofhismaster,orthatthemasterknowsthat

hisservantiscommittingacrimeinthecourseofhisemploymentandhefailstorestrain

him.AmastercannotbeliableUnlessthemastergivesevidenceonhowhediscouragedthe

commissionofthecrimeandtheactdoesnotbenefithim.

Incasesoftortuousact,inIyerecase,heemployedassiloattendantandwasassignedto

operateatruckoffishmill.Henoticedstoppageinthemachineandreportedthistothe

operatorwhowasawareoftheproblem andthensenthim tocleartheconveyororrunning

machinetochecktheconstantstoppage.Helefttheswitchoperatorattheswitchroom and

wentdownthemillbelowtoclearthestoppage,hisrightarm wascaughtinthemachineand

damagedhence.TheSupremeCourtheldtheemployerwasliable

whereaservantdepartsfrom hisgeneralclassofduties,themasterwillberelievedof

vicariousliabilityandTheservantremainsprimarilyliable.

Joelv.Morison(1834)6Carrington&PaynesaidThemasterisonlyliablewheretheservant

isactinginthecourseofhisemploymentbutifhewasgoingonafrolicofhisown,without

beingatallonhismaster’sbusiness,themasterwillnotbeliable

InthequestioncaseMr.Adecommittedacrimebyphysicallyassaultingacustomerwhich

ledtoinjuries,asseeninHawleyvLuminarLeisureLtdtheemployers(essopetroleum)are

liablebecausetheycouldhavepreventedtheact,alsobecauseadewascaringouthis

servicesbeforeithappenedwhichmakestheemployersliable

Mrobabanjocanbringanactio9nagainstEssopetroleum becausetheyareresponsiblefor

theactionsoftheiremployees,howeverhecantdirectlybringanactionagainstadebecause

heiscoveedbyvicariousliability.

EunicecanbeingatortuousactionagainstEssopetroleum becauseshewasinjuredinthe

carriageofherserviceasseeninthecase

ADVISETOMROBABANJO

HecanbringanactionagainstE3ssopetroleum becausehewasassaultedbytheirworker

whichmakestheemployerliable

ADVISETOESSOPetroleum

Theyareliablefortheactionoftheirworkersbecausetheactwastakeninthecarriageof

hisworkandtheyhavebotheconomciandcontrolbenefitsovertheworkersandtheliability

isjustifiedbecausetheyenjoyboththebenefitsandfaultoftheirworkers

ADVISETOEUINICE

Shecanbringanactionagainsttheemployer,althoughshewasnotpayingatthentiomnyto

thejobitwasasaresultofthepartytakingplaceinthecompany.

Inconclusion,essopetroleum islaiabloefporbotheuniceandMrobabanjo




